
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105

December 22, 2011

By Certified Mail and 
By Electronic Mail

James L. Meeder
Allen Matkins Leek Gamble Mallory & Natsis LLP 
Three Embarcadero Center, 12'*' Floor 
San Francisco, CA 94111-4074

Re: Freedom of Information Act Request 09-FOI-00005-12
Concerning HVI Cat Canyon, Inc., i/k/a Greka Oil & Gas, Inc.

Dear Mr. Meeder;

The United States Environmental Protection Agency Region IX (“EPA” or “Agency”) 
has received yoxir letter dated November 29, 2011 (“Greka November Letter”), concerning HVI 
Cat Canyon, Inc., f/k/a Greka Oil & Gas, Inc. (“Greka”), which includes a modified Freedom of 
Information Act (“FOIA” or “the Statute”) request.

A. Objections to EPA’s October 28,2011 Letter

Greka’s November Letter raises a number of objections to EPA’s October 28,2011 
response (“EPA’s October Letter”) to your initial FOIA request, dated October 3,2011 
(“Original Greka FOIA Request”). Each of those objections is addressed below.

1. Michael Massey is not the appropriate person to respond on EPA’s behalf

First, you claim that Michael Massey is not the appropriate EPA staff member to respond 
to the Original Greka FOIA Request because Mr. Massey is not authorized to grant or deny 
FOIA requests and Mr. Massey has a potential conflict of interest stemming from his role as 
counsel for EPA in the matter United States o f  America et al v. HVI Cat Canyon, Inc., Central 
District of California Case No. 2; 11 -cv-05097-DDP-RZ (the “Greka Litigation”).

Because EPA’s October letter was not a grant or denial of the Original Greka FOIA 
Request, neither 40 CFR § 2.103(b) nor 40 CFR § 2.104(h) governed EPA’s response. As EPA’s 
October Letter indicates, EPA cannot process Greka’s request for records until Greka commits to 
payment of the fees that EPA will incur in responding to the request. Until Greka makes such a 
commitment, EPA will not officially grant Greka’s request for records.
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EPA does not believe that Mr. Massey’s role in responding to the Original Greka FOIA 
Request creates a potential conflict of interest.' The documents requested in the Original Greka 
FOIA Request are relevant to the Greka Litigation and potentially contain sensitive enforcement 
material. Attorneys in EPA’s Office of Regional Counsel, where Mr. Massey works, often 
coordinate EPA’s responses to requests for such documents or have extensive involvement in 
reviewing responses containing such documents prior to their being sent to a requester. The 
Region 9 FOIA Officer, whose assignment to this matter you have requested, administers the 
Region’s FOIA office, but is not responsible for responding to requests for documents.

Consequently, except where the statute or EPA’s FOIA Regulations otherwise require, 
EPA expects Mr. Massey to be its primary point of contact for EPA’s response to requests for 
documents relating to Greka.

2. EPA failed to provide a FOIA Public Liaison

Second, you claim that EPA’s October Letter “failed to provide a FOIA Public Liaison.” 
The text of FOIA says that “each agency shall make available its FOIA Public Liaison.” 5 U.S.C 
§ 552(a)(6)(B)(ii) (Emphasis added.) EPA does not understand this requirement to be a mandate 
to make reference to or provide information regarding its FOIA Public Liaison in all 
correspondence with requesters. EPA believes that the reference to the FOIA Public Liaison in 
the statute provides adequate notice to requesters regarding the existence of the Agency’s FOIA 
Public Liaison.

By following this link: http://wvyw.epa.gov/foia/docs/newFOIAservicecenter.Ddf. which 
can be found with an internet search for “EPA FOIA Public Liaison,” you will be directed to a 
2006 EPA memorandum designating EPA's FOIA Public Liaison as the Chief o f the Records, 
FOIA and Privacy Branch in the Office o f Environmental Information’s Office of 
Information Collection, Collection Strategies Division. The current Chief of the Records, 
FOIA and Privacy Branch, and, therefore, EPA’s FOIA Public Liaison, is Deborah Williams. 
Ms. Williams’ telephone number is (202) 566-1659. The 2006 EPA memorandum also includes 
contact information for the National FOIA Officer, who is available to answer questions about 
the role of the FOIA Public Liaison.

3. EPA’s fee estimate is unsupported.

Finally, you claim that EPA’s fee estimate is unsupported and you request the 
opportunity to discuss EPA’s fees and the schedule for its production of documents with EPA’s 
FOIA Public Liaison. You are free to contact EPA’s FOIA Public Liaison at any time and can 
use the contact information provided above. It should be noted that neither the Statute nor 
EPA’s FOIA regulations, 40 CFR Part 2, Subpart A, require EPA to provide a requester with 
details of its fee estimate. Recognizing that basic information about EPA’s fee estimate would 
assist Greka in evaluating the Original Greka FOIA Request and its options moving forward.

' The testimony o f  Larry Gottesman referred to in your November 29,2011 letter affirms EPA’s commitment to 
transparency, but also confirms that EPA will assert appropriate exemptions to disclosure when necessary to protect 
the Agency’s interests

EPA9 0198056

http://wvyw.epa.gov/foia/docs/newFOIAservicecenter.Ddf


EPA’s October Letter included basic information about the anticipated volume of documents and 
the level of review that EPA will have to conduct before releasing documents. In order to further 
assist you, EPA is happy to provide you with the following additional information: The $30,000 
fee estimate in EPA’s October Letter does not simply reflect a $3.00 charge to review each 
document. It includes the time to search the files of EPA staff that have worked on matters 
related to Greka since 2005, the time for EPA to review the documents collected (estimated at 
the time of EPA’s October Letter to be 20,000 docxmients, approximately 10,000 of which EPA 
estimated to be unique documents) for relevance and applicable privileges, time for EPA to 
consult with the U.S. Department of Justice to review the responsive documents for applicable 
privileges, and the expense of dupUcating the documents for Greka.

B. Greka’s Modified FOIA Request

In addition to your objections to EPA’s October Letter, Greka’s November Letter 
amended Greka’s FOIA request (the “Amended Request”) and asked for a response from EPA, 
consistent with 5 U.S.C. § 552(6)(0)(i), within twenty days of November 29, 2011, the date on 
which EPA received the amended request.

Although the Amended Request is narrower than the Original Greka FOIA Request, in 
order to process it, EPA must still collect and review a similar volume of documents and consult 
with the U.S. Department of Justice regarding applicable privileges. Consequently, EPA 
estimates that the work required to respond to the Amended Request will cost $14,700. Pursuant 
to 40 CFR § 2.107, EPA must obtain your commitment to pay the anticipated total fee before it 
will grant your request and begin searching for or duplicating the records.

For reasons similar to those identified in EPA’s October Letter, EPA anticipates that if 
the Amended Request is granted, EPA will need an extension of time to respond to the request. 
EPA’s Public Information Regulations at 40 CFR Part 2, Subpart A -  Procedures for Disclosure 
of Records under the Freedom of Information Act, Section 2.104(d), provide for an extension of 
the statutory time limits for a response in the event of “unusual circumstances.” Section 
552(a)(6)(B)(iii) of FOIA, 5 U.S.C. § 552(a)(6)(B)(iii), defines “unusual circumstances” as

(1) the need to search for and collect the requested records fi'om field facilities or 
other establishments that are separate fi’om the office processing the request; (2) 
the need to search for, collect, and appropriately examine a voluminous amount of 
separate and distinct records which are demanded in a single request; and (3) the 
need for consultation, which shall be conducted with all practicable speed, with 
another agency having a substantial interest in the determination of the request or 
among two or more components of the agency having substantial subject matter 
interest therein.

The Amended Request meets the criteria for at least two of the “unusual circumstances” 
identified in FOIA: (1) it requires the search for and review of voluminous records (preliminary 
estimates are that approximately 10,000 documents will need to be reviewed); and (2) due to the 
Greka Litigation, it requires EPA consultation with the United States Department of Justice
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regarding privilege determinations. Consequently, EPA anticipates that if the Amended Request 
is granted, an extension beyond ten working days will be necessary to process the request.

As soon as EPA receives Greka’s commitment to pay the costs the United States will 
incur responding to the request, EPA will make an official decision to grant or deny Greka’s 
Amended Request. If the Amended Request is granted, EPA will begin collecting records and 
will provide non-privileged, responsive documents on an ongoing basis. Because of the 
voluminous records involved, limited staff resources, and the sensitivity of the records in light of 
the Greka Litigation, EPA expects that it will take six months or more to fully process the 
Amended Request. As a result, EPA is granting you the opportunity to either modify the 
Amended Request so that it can be processed within the statutory time frame provided in Section 
552(a)(6)(B)(i) or arrange with EPA an alternate time frame for processing the request or a 
modified request.

Thank you for your attention to this matter. If you have any questions, please feel free to 
contact me at (415) 972-3034. I will be out of the office from December 23, 2011, to January 3, 
2012. During my absence, please direct all questions and correspondence regarding this letter 
and the Amended Request to Marie Rongone at (415) 972-3891 or rongone.marie@epa.gov.

Sincerely, r r  /

Michael Massey
Assistant Regional Counsel

cc: Ivry Johnson, R9 FOIA Officer
Marie Rongone, Section Chief, R9 Office of Regional Counsel
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